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At the recent meeting in Washington, the suggestion of Mr. Stanley T. 
Wallbank of the executive committee to organize a council of state board 
representatives was adopted. The duties of these representatives were defined 
as being to foster and promote the purposes and interests of the National Con- 
ference in their respective jurisdictions. Letters have recently been written to 
the chairman of each board requesting the election of such an individual, and 
already four representatives have been chosen. In this way tt is hoped to have 
one member from each state who will be particularly concerned in bringing 
to his state board problems of a national scope and in reporting back to the 
Conference developments in his state which are of national interest. The nation- 
wide organization of bar examiners, if it is to be effective, must be represent- 
ative of the state boards, and to attain this end the cooperation of the examining 
authorities in each jurisdiction is essential. The names of state board repre- 


sentatives will hereafter be regularly published on this page as quasi-directors 


of the organization. 
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The Opportunities of a Board of Bar 
Examiners 


By ALFRED Z. REED* 
Of The Carnegie Foundation for the Advancement of Teaching 


Your chairman, in his introductory remarks, spoke of the generous 
advice that has been showered upon you from certain quarters. The title 
of my paper—“The Opportunities of a Board of Bar Examiners”—is a 
frank warning that this generosity will continue. Gifts of this sort 
usually are held more blessed by the giver than by the receiver. In order 
to even up matters between us, I have, accordingly, been at pains to 
assemble a few dull, but still possibly significant, preliminary facts bear- 
ing upon attempts to restrict, by law, the practice of other professions. 

An old college teacher of mine once laid down what I have always 
considered a valuable principle—that there is nothing quite so useless in 
this world as a fact that you don’t do something with. I have conscien- 
tiously tried to “do something” with the facts that I have assembled in 
the past with respect to legal education. None the less, I have consistently 
borne in mind that the collection and compilation of authoritative infor- 
mation, which the legal profession, the law schools, and the bar admis- 
sion authorities can put to use as the spirit moves them, is a service of 
more fundamental importance than are those deductions and conclusions 
which any one is free to draw. Facts are among the necessary evils in 
this world of sin. I propose, therefore, to start by giving you some, so 
that if you think best to disregard what I shall later say, you will still 
feel that your time has not been entirely wasted. 


I. 
Restrictions Upon Professions Prior to the Civil War. 


Before the Civil War, the only professions in this country that were 
not open to everybody were law, medicine (of which dentistry was oc- 
casionally considered a part), and, in a few large cities, pharmacists or 
apothecaries. Even in these three professions, the restrictions, at one 
time of some importance, gradually diminished, until they ended by 
amounting to very little. The licensing movement wore especially thin 
in the case of the physicians. So far as concerns the lawyers, at least 
ancient forms were sedulously preserved. There has never been a 
State—there has never been a Federal Territory subsequently organized as 


*Address delivered at the second annual meeting of The National Conference 
of Bar Examiners, October 10, 1932. 


31 








a State—in which statutes were not enacted, at an early date, affecting 
admission to legal practice. The complete absence of effective regulation 
during the generation before the Civil War was due to defects of detail 
in the rules themselves as expressed either in the statutes or in rules of 
court adopted—whether on not pursuant to—certainly subsequent to ante- 
cedent legislation; or it was the result of inadequate administrative 
machinery or of lax administration of such machinery as existed. 


This was bad enough. In medicine, however, the situation was even 
worse. In addition to the uncurbed spirit of pioneer Jacksonian democ- 
racy, which affected all callings equally, three special causes contributed 
to demoralize the physicians. In the first place, the early attempts at 
regulation had taken the form of legally authorized control by medical 
societies. The notion of a self-governing profession appeared in the 
early bar admission rules only of New England, and soon disappeared 
even here, only to be revived, during the past few years, in a decidedly 
different form, in the West and South. In the medical profession, the 
same idea was more widespread, and lasted much longer. Some natural 
confusion attended the transition from this to the more modern concept 
of control by State Boards. Again, proprietary medical schools were 
more numerous than proprietary law schools, and more zealous in securing 
exemption from licensing examinations, by virtue of the so-called diploma 
privilege. Finally, the rise of medical sects was an important complica- 
tion; homeopaths were naturally averse to control at the hands of regular 
practitioners. The net result was that not merely did medical licensing 
laws, surviving in mangled form in the older states, cease to have any 
practical significance; in the newer states they were sometimes omitted 
altogether. It has been stated, for instance—I have not verified the 
date—that not until 1877 was medical practice restricted in Illinois—near- 
ly sixty years after this state was admitted to the Union. Doubtless the 
situation was similar in many other states. 


Law and the Professions Dealing with the Human Body 
Beginning with the Seventies 


The seventies mark the real birth of the modern licensing movement, 
which, since then, has spread to a multitude of occupations. A study 
made by the Commonwealth Club of San Francisco in 1929 enumerated 
no less than 210 callings or businesses that were then licensed in one or 
more of eighteen representative states. If we confine our attention to seven 
professions or occupations, including your own, which have elaborated 
their organization up to the point of establishing independent associations 
of State Boards, we find that between 1868 and 1878 the first State Board 
of Bar Examiners was established (in New Hampshire) ; the first state- 
wide licensing law for Pharmacists was enacted (in the same state) ; 
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and medical licensing laws were first paralleled by similar legislation 
affecting Dentists (New York, Kentucky, and Ohio) and Embalmers 
(Massachusetts). As early as 1883 (nearly fifty years ago) the dentists 
founded their National Association of Dental Examiners. For a time, 
the physicians seem to have been satisfied with conferences of State Board 
members, meeting under the auspices of the American Medical Associa- 
tion, and the pharmacists, after one unsuccessful experiment of this sort, 
developed regional associations. About ten years after the dentists, how- 
ever, the National Confederation of State Medical and Licensing 
Boards—one of the two progenitors of the present Federation of State 
Medical Boards of the United States—was organized; and about ten years 
after this—in 1904, or nearly a generation ago—the National Association 
of Boards of Pharmacy and an organization that later developed into the 
present Conference of Embalmers Examining Boards of the United 
States, Inc., came into being. It was during these years, also, I may 
remind you, that the two unsuccessful attempts were made to establish 
a National Conference of State Boards of Bar Examiners or of Law 


’ Examiners—in 1900 and again in 1904. 


Accounting, Architecture, and Engineering 


The preceding sketch gives the salient facts with respect to the med- 
ical profession and its three off-shoots or ancillary professions. Ac- 
countants were first licensed in New York in 1896. I say nothing further 
in regard to them for two reasons: first, because my understanding is 
that their State Examining Boards have not been organized into an inde- 
pendent association but merely hold annual conferences under the auspices 
of the American Institute of Accountants, like similar conferences held 
in the Section of Legal Education of the American Bar Association in 
1898, 1899, 1914, and 1916; and, secondly, because a representative of the 
Institute is scheduled to address you tomorrow, and can give you first- 
hand information. Licensing acts for architects are said to date from 
about 1900, and for engineers from 1908 (Louisiana). The National 
Council of Architectural Registration Boards and the National Council 
of State Boards of Engineering Examiners were organized in 1920. 
These three professions that I have just mentioned—accountancy, archi- 
tecture, and engineering—differ from the law and from the group con- 
cerned with the healing arts, in two respects. They have been made 
subject to licensing legislation much more recently—only within the last 
generation—and the license itself is often either a mere permit to prac- 
tice under a particular safeguarded title or degree—“Certified Public Ac- 
countant,” “Architect,” “Engineer” or “Professional Engineer,” or is so 
loaded with exemptions as to amount practically to the same thing. At- 
tempts have been made actually to restrict practice to those who have 
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been licensed, but the tendency of the courts is apparently to hold such 
legislation unconstitutional. Accountancy acts have been passed in many 
states, but Architectural and Engineering legislation has been enacted 
in only about one-half of the total number. 


Reasons for the Relative Backwardness of National 
Organization in the Law 


A question naturally suggests itself at this point. In view of the fact 
that the concept of restricting admission to practice is older in the law than 
in any other profession (being, indeed, one of the commonplaces inherited 
by us as part of our Anglo-American common law), why did we have to 
wait until last year to see the establishment of a successful national or- 
ganization of State Boards—nearly fifty years after the dentists, forty 
years after the doctors, thirty years after the pharmacists and the em- 
balmers, eleven years after even the architects and the relatively modern 
profession of engineering? 


Conservatism of Lawyers 


The easiest explanation of the delay is to ascribe it to the ultra-con- 
servatism of lawyers; and if we remove from this explanation any con- 
notation of abuse, there is some truth in it. Lawyers, because of the nature 
of their training and their occupation, undoubtedly are predisposed to do 
traditional things in traditional ways. They are a conservative element in 
the community, and help to keep wild-eyed reformers from running off 
the rails. It is no insult to members of the legal profession to recognize 
that they usually prefer to move slowly—that their critical minds often 
see the objections to hastily formulated ideas more clearly than they do 
the desirability of innovation. 


There are, however, two special reasons for the backwardness of 
American lawyers in this respect:* one grounded in the nature of Amer- 
ican law, and one in the nature of American rules for admission to legal 
practice. 

Greater Importance of State Lines in the Law. 


The first reason why the members of State Boards of Bar Examiners 
have been slow to recognize the mutual advantage that is to be derived 
from meeting together and exchanging ideas is that state lines affect the 
principles and rules of law in a manner that they do not affect medical or 
engineering science. The natural sciences, and the arts that are based 
upon these sciences, are not affected by political divisions. Malignant germs 
multiply or diminish and steel bridges rise and fall in much the same way 
throughout the entire country—and, indeed, throughout the entire world. 
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On the other hand, the substantive rules of law and, to a still greater extent, 
its procedure vary quite definitely from state to state. Superficially con- 
sidered, therefore, the lawyers of, let us say, New York and Oklahoma have 
less in common with one another than have the physicians or engineers of 
these two states. And to the extent that differences do exist in the prob- 
lems that must be faced by physicians and by engineers in different lo- 
calities—if there is more hookworm, for instance, to be combated in one 
part of the country than in another, or more oil to be taken out of the 
ground—the differences are geographical and natural. They are not 
crystallized within artificial political divisions. 


Now, of course, the lawyers of New York and of Oklahoma undoubt- 
edly do recognize, and with increasing clearness, that, despite these differ- 
ences, they have much in common with one another. The great service that 
has been rendered to legal education by the Harvard Law School, and by 
the numerous law schools which have followed its lead, is that these schools 
have abolished the superficial parochialism of the traditional law office, 
and have substituted, as the content of their instruction, what may loosely 
be termed national law—the general principles, namely, which underlie 
the law of all the states. The American Bar Association, the Commis- 
sioners of Uniform State Laws, and now recently the American Law 
Institute are additional agencies that have inculcated this national point 
of view. The fact remains that, so long as our federal system of govern- 
ment endures, the law that is practiced in one state will always differ from 
the law that is practiced in any other state, and will differ in many par- 
ticulars. We may airily dismiss these differences as having to do only 
with matters of detail; but details are of very great importance to the 
client. These differences undeniably complicate the problem of organizing 
a mutually helpful conference of State Boards, even today. And, in the 
past, an exaggerated appreciation of these differences, on the part of older 
practitioners—an instinctive focusing of attention upon local peculiarities 
rather than upon principles common to all states and qualifications requisite 
for any lawyer anywhere—has undoubtedly been a deterrent upon co- 
operative organization. 


Great Variety of State Systems of Bar Admission 


Another factor that has made for disunion has been the development 
of widely different systems of bar admission. Immediately before the 
Civil War, in the great majority of states—in all except nine, to be pre- 
cise—the single test for admission was ability to pass a bar examination. 
If the country as a whole had remained true to this system, then, although 
the bar examiners might have varied the content of their examinations, 
according to the content of the law, substantive and procedural, statutory 
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and judge-made, in force in their respective states, they might at least 
have seen the value of interchanging views in regard to the method of 
conducting these all-important examinations. They might even have 
learned, as already suggested, that to a great extent, even in content, their 
examinations might be made uniform. I hope that they would also have 
learned that even the best bar examinations of this sort—examinations, 
I mean, that do not rest upon antecedent prescriptions of study—must be 
hopelessly inadequate. 


As a matter of fact, the authorities in many states did learn this truth, 
of themselves, without meeting together. But with what result? Reforms 
that struck under the examination and changed the system itself pro- 
duced widely different results in different states. We have today states 
which continue to place their sole reliance upon a bar examination. We 
have others in which the examination is open only to those who have 
studied law during a definite period of years—sometimes three, and some- 
times two—under conditions that vary widely from state to state. We 
have two states that substitute, as a prerequisite, the possession of a certain 
amount of general education. Finally, we have states that open their 
examinations only to those who have both a certain amount of general edu- 
cation and have studied law for a certain number of years; and these again 
vary greatly among themselves in many features; as to whether the gen- 
eral education must or must not have been completed before the period 
of law study begins, and as to the amount of general education—high 
school or college—that is sooner or later demanded. It is obvious that the 
problem which confronts a board whose applicants have been winnowed 
out, before they come up for examination, by a requirement of two years 
of college study followed by three years of study in a full-time law school, 
yielding a law degree, and in other cases four years of law study, is very 
different from the problem that confronts a board whose examination may 
be taken by any one who is able to pay a small fee. Later, I shall say a 
word as to how these differences in the admission system must necessarily 
affect the activities of this organization. For the moment, I am simply 
bringing to your attention what is undoubtedly one of the reasons why the 
birth of your organization has been so long delayed. Superficially regarded, 
when examining boards operate under widely differing admission systems, 
their special problems likewise differ so widely from one another that little 
seems likely to be gained by meeting together. 


I will conclude this part of my remarks by laying before you such 
facts as I have been able to secure with respect to the financing of these 
national associations of State Boards. Only three of the six have as yet 
given me the requisite information. 
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Financing of National Organizations of State Boards. 


(1) The physicians’ organization—the Federation of State Medical 
Boards of the United States—comprises about 40 state boards, which pay 
membership dues of $25 a year, and 150 individual members known as 
Fellows, who pay $1 a year. The total annual income is thus about $1,150. 
One of the inducements to join is the publication of a monthly periodical, 
the Federation Bulletin, of which ten copies go to each Board and one copy 
to each Fellow; and an important asset is that the rich and powerful 
American Medical Association shares in the editorial work and -in the pub- 
lication expense. 


(2) The National Council of State Boards of Engineers publishes 
no periodical. The Constitution provides that each Board shall pay the 
expenses of its own delegates, and that other expenses shall be divided 
equally. In practice, it is found convenient to collect an annual fee of 
$50 from each of the twenty-four member Boards, giving an annual income 
of $1,200, out of which a small balance is at present being carried forward 
at the end of the year. 


(3) The most interesting of the three organizations, from the finan- 
cial point of view, is the National Association of Boards of Pharmacy, 
which includes the Boards of forty-six states (all except New York and 
California), the District of Columbia, Alaska, and Porto Rico. The mem- 
bership fee for each Board is only $25, yielding an income actually received 
from this source, during the year 1930-31, of only $1,115. The Association, 
however, has: devised a system whereby a pharmacist who moves from one 
state to another can transfer his registration, without additional examin- 
ation, on proof that he has had one year’s experience, that he originally 
passed a satisfactory examination, and that his other qualifications (years 
of study, etc.), at the time he took this examination, came up to a certain 
prescribed minimum and would have been sufficient, at that time, in the 
state to which he now removes. Each applicant pays a fee of $25 for this 
service. Since there were, in the year in question, 850 applicants for 
reciprocity, the income from this source was over $21,000, and the total 
income of the Association, including membership fees and miscellaneous, 
was over $23,000. The president’s comments, in July of last year, were 
as follows: 


“The past year has proved most conclusively that we can defi- 
nitely count on an income in hard times as well as in prosperous 
eras. The demand for reciprocity seems to be stable. Therefore, 
I believe that so long as we limit our total annual expenditure to 
$20,000 ws shall not run into any financial difficulties.” 
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II. 


I turn now from these unadorned but possibly suggestive facts to the 
benevolent advice which I warned you would be forthcoming. 


I do not propose to outline either a comprehensive plan for an ideal 
system of bar admissions, or a detailed programme, drawn up in the light 
of such a plan, for the conduct of your organization. Either topic would 
be too long, and the realization of the ideal is too distant. It may be worth 
while, however, to suggest a few principles that, it would seem to me, you 
might profitably bear in mind when you put your own thoughts upon 
the problem of how to remedy the present admittedly unsatisfactory con- 
ditions. 


I will begin by intentionally phrasing these principles in such a way 
as to challenge your attention. 


In my judgment, there is some danger that your organization will be 
misled both by its name—and the names of its constituent Boards—and 
by the character of its individual delegates, as law school graduates and as 
practicing lawyers. 


Name of Organization Misleading 


Let me take first the matter of your name. Your title—‘“National 
Conference of Bar Examiners’”— inevitably suggests that whatever direc- 
tion your activities may ultimately take, your primary function, after all, 
is to study the technique of the one element that you all have in com- 
mon—the conduct of bar examinations. 


Undeniably, there is great room for improvement, and for mutual 
interchange of ideas, in this field of bar admission technique. How the 
papers shall be drawn up—the principles upon which applicants’ answers 
shall be graded, in the first place, and divided into the two groups of “pass” 
and “failure” in the second place—whether the examination should be, as 
now, uniform for all applicants, or whether it should be keyed to differing 
types of legal education, so that, for instance, graduates of a full-time law 
school take an examination that no graduate of a night law school could 
possibly pass, and graduates of a part-time law school take an exam- 
ination that no graduate of a full-time school could pass—the extent 
to which the privilege of re-examination, with or without payment of 
an additional fee, shall be accorded to those who fail once, or oftener,—the 
devising of a system of statistical records that shall be sufficiently 
simple to be workable and yet sufficiently complete to yield the informa- 
tion needed in order that the work of the Boards may be intelligently 
appraised, both by themselves and by others—finally, and especially, 
the organization of proper and adequately financed machinery of ex- 
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amination, including the question of whether it may be possible to set 
up a Central Board that would relieve State Boards from some of the 
technical details—all these are certainly matters of importance. And yet 
I make bold to say that, so far from being the first things you should 
consider, they should be the last things—that other matters are not only 
more important in themselves, but are more fundamental in the sense that 
some solution of the problems they bring up must be devised before you 
can secure a permanent basis upon which to erect your superstructure of 
examinations. 


Independent of Law Schools 


Again, all of you gentlemen who are here as individual delegates are, 
I presume, graduates of law schools. Nothing would be more natural, 
therefore, than that you should be influenced by your loyalties. By law 
school loyalty I do not mean loyalty to your particular institution; for, 
although, as an alumnus, each of you will always believe in your own 
school (with perhaps some diminution of enthusiasm when you see younger 
members of the faculty trying experiments that your honored teachers 
never tried upon you), as a public official you probably can be trusted 
to lean over backwards when the need arises for impartial discrimination 
among particular institutions. What I have in mind is, partly, your loy- 
alty to law schools in general. The law school has so completely won its 
original battle against the law office—it has so justifiably displaced the 
law office as the purveyor of the fundamental professional training which 
the legal profession requires, that you may unconsciously go too far in 
allowing the present claim of the schoolmen, which is that there should 
be no supplementary training not provided or supervised by them—that 
the university law school, after the university college, should be the sole 
educational agency involved in the preparation of lawyers. (When I say 
“the schoolmen,” I do not mean, of course, “all schoolmen.” The preced- 
ing speaker, for instance, has definitely taken himself out of this category.) 
And I refer even more, to your loyalty to the particular type of law 
school with which you have been most closely identified, and the charac- 
teristic virtues of which, therefore, you most clearly recognize. I make 
bold to say that, as public officials, you should guard yourselves against 
instinctive prepossessions of this nature, and should cultivate an inde- 
pendent attitude toward law schools of every sort—good ones as well as 
bad ones. 


Not Primarily Serving the Legal Profession 
Finally—and this is the hardest of my three sayings—it is natural 
that as members of the legal profession you should feel a peculiar re- 


sponsibility in safeguarding its honor and integrity. Of course no one 
would deny that you have this responsibility. But, again, I make bold 
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to say that if you conceive of this as your entire duty, you are faithless to 
the trust that the state is reposing in you. 


These are the three general principles that I want to place before 
you. We have not time to elaborate them completely, but at least a few 
illustrations and applications are desirable, in order to make their mean- 
ing more clear. My hope is that as I proceed, I can make you feel in 
some, though probably not in all, cases that these suggestions—while 
doubtess still highly debatable—are still not quite so objectionable as, 
at first hearing, they may sound. 


Bar Admission Rather Than Bar Examination 


First, as to my point that you have more important things to 
do—even—than to perfect the technique of bar examinations. 


To some extent, in an earlier part of this paper, I forestalled discus- 
sion of this matter. My precise point is this. There is a theory abroad, 
that is entertained by the bar admission authorities of several states, by 
the American Bar Association, and by the Association of American Law 
Schools, and even—for whatever significance that may possess—by the 
humble individual who is now addressing you, as to which is the best of 
the several fundamentally different varieties of bar admission systems 
that are now in force. According to this theory, the best system is one 
in which applicants must first prove that they have acquired a certain 
amount of general education; they must then, preferably after registration 
as a law student, spend a certain number of years in law study; and then 
finally, and only after they have proved that they have done all this, they 
must pass a bar examination. There are numberless varieties of detail 
involving the amount and the character of the general education; the 
number of years of law study; how these shall be apportioned between 
law school and law office; what sort of law school shall be recognized; 
whether night law schools shall be frowned upon or shall be encouraged 
and made better, and if so, how; whether actual graduation from a law 
school shall be demanded; whether, in addition to the bulk of the pro- 
fessional training, supplementary training shall be required, and, if so, 
whether before the bar examination, or after the bar examination but 
before admission to practice, or after the applicant has been allowed to 
practice, provisionally, for a specified number of years, (the so-called 
Junior Bar). Ignoring all these details (as to which there is a consid- 
erable divergence of opinion), a minority—and only a minority—of our 
states exemplify the general plan. Of course they may be wrong in doing 
so. In view of the fact, however, that there is a slow but general move- 
ment in this direction, backed by the authority of several influential bodies, 
it seems fair to say that there is at least something like a presumption 
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in its favor. Do not the meetings of the present organization provide an 
unusually convenient opportunity to test this presumption, in the first 
place? And, in case it is upheld, to perfect the formula? 


My imagination pictures your membership as divided into two groups, 
according as they already have this system, or have not. It would seem 
to me that the members of boards that have not this system might profit- 
ably secure first-hand information from those who have, as to whether 
it really does work as well as, in theory, it is supposed to; and that those 
who already have, and believe in, this system might profitably confer 
among themselves as to the numerous and, to some extent, controversial 
details in which they differ. 


Initiative. in Securing Reforms. 


After all this conferring and interchange of views—whether through 
formal papers in Round Table meetings, through committee reports, or 
through informal personal interviews—then what? Then I should hope 
that those delegates who feel that their present system ought to be changed, 
either by substituting this recommended plan (or any other that seems 
to them better), or by perfecting the details of the system that they already 
have—I should hope that those delegates would assume the initiative in 
securing the requisite reforms in their own state. I need not dilate upon 
the obstacles that must be surmounted in order to secure any advance, 
however small. Before it is possible to convince the legislature, the court, 
or the self-governing bar—whatever authority is in control in the par- 
ticular state—the local bar associations and the local law schools must be 
reckoned with—their cooperation secured when they will give it, and 
their, hostility discounted when they are wrong. Above all, their apathy, 
and the apathy of the controlling authorities, must be shaken. Who can 
more appropriately begin and prosecute this long and painful process 
than you gentlemen who have been in a position to profit by the expe- 
rience of others? You know, through your own work, with a sureness 
that no outsider can possibly equal, both how important is your task, and 
how unsatisfactory is your accomplishment. 


If one opportunity among the many that are open to you were to be 
singled out as preeminent in its appeal, it is that of regarding yourselves, 
not as subordinate operatives of the bar admission system that you 
already have, but as informed propagandists for something that is better 
than this—as ministers, if you like, of the true professional gospel. 


When you have made some headway in this direction, then you can 
profitably discuss those interesting problems with respect to the examin- 
ation itself, of which I have already given you a partial list. I hope that 
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you will not think that I am suggesting an unreasonably rigid schematiza- 
tion of your programme. I do not mean that you are wasting your time if 
you pay some attention to problems connected with the bar examination 
proper, even now. There is bound to be some overlapping of your activ- 
ities, and conscientious study of the examination problem will throw much 
incidental light upon these other, more fundamental matters. Indeed, 
in a moment, when I say a word or two as to what is undoubtedly a matter 
of fundamental importance—your relations to the law schools—you will 
find me repeatedly referring to bar examinations. I do urge upon you, 
however, to remember which of these two general fields of activity come, 
logically, first. Each of you can best perfect your own system—each of 
you can best determine which other boards have had the experience upon 
which you can profitably draw—if you bear in mind how different are 
the bar admission systems now in force in your several staies as regards 
matters other than examination. 


Bar Examiners and the Law Schools. 


A word, now, as to the delicate topic of your relations—as members 
either of this national organization or of particular State Boards—with 
the law schools. 


Respect for Academic Freedom. 


First, a disclaimer. In urging you to assume an independent atti- 
tude toward the law schools, do I have in mind that you should attempt 
to prescribe the conditions under which they shall operate? I am so little 
of that mind that, in my judgment, the bar admission rules of several 
states already go too far in this direction, in prescribing, for instance, 
the minimum number of classroom hours in a recognized school. Academic 
freedom is a very precious thing. We should all of us be most scrupulous 
not to impair it. And if your souls do not intuitively ring responsive to 
this emotional chord, we libertarians have a good fund of experience to 
draw upon, in fortification of our position. Some of the Canadian Law 
Societies have deliberately reversed their previous policy of rigid specifi- 
cations of detail, having become convinced that these were positively harm- 
ful to the free development of the young Canadian law schools. Some- 
thing of the same sort occurred in the early history of this country when 
law schools had difficulty in establishing themselves in the Middle States, 
under traditional bar admission rules regarded by old and influential 
members of the bar as essential to salvation. Nor is it only in the law 
that this sort of thing has occurred. Similar dangers have beset the de- 
velopment of medical licensing. Nearly twenty years ago, Abraham 
Flexner, who, under the auspices of the Carnegie Foundation, had re- 
cently jarred the medical profession in somewhat the same way—though 
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of course much more effectively—as a representative of the same Founda- 
tion is now trying to jar you, contributed to the periodical which was then 
analogous to your Bar Examiner—namely, the Quarterly of the Federa- 
tion of State Medical Boards of the United States (issue of January, 1914) 
two pages on “The Function of the Examining Boards.” His concluding 
sentence could hardly be improved upon as a pithy statement of the prin- 
ciple in which—I hope—we all believe: 


“The upshot of my position is then this: The state boards 
are enormously important and influential bodies, but they may 
somewhat obstruct progress if, in the effort to force bad schools 
to be less bad, they in any degree keep good schools from becom- 
ing better.” 


State Boards Finally Responsible for Professional Standards. 


It is one thing, however, to avoid prescriptions to law schools as to 
how they are to do their work. It is quite another thing to abdicate, in 
favor of law schools, the entire responsibility that the state has placed 
upon bar admission authorities, and especially upon yourselves—that of 
determining who shall be regarded as competent to practice law. Speak- 
ing as a layman—a member of the public at large who is just as much 
interested in securing good lawyers as you are—I hope that you will never 
do this. 


The June number of your periodical contains an able and well written 
article, by the dean of a leading mid-western law school, entitled “Bar 
Examinations and the Integrated Bar.” This article is the subject of a 
careful review in the October issue by the gentleman who follows me on 
your programme. I hope that I do justice to his position—he will correct 
me if I do not—when I say that his language, although moderately 
phrased, expresses quite definite dissent from the views expressed in the 
article. The disagreement concerns, in terms, the question of whether 
the bar examination should be abandoned. As such, it is a question that, 
as I have already said, seems to me to be agitated too soon. I can imagine 
conditions under which it might be proper to abandon the State Board 
examination—or even the suggested substitute of a National Board exam- 
ination—for that part of the educational process that is given by the law 
school, and to replace it by an examination given by a single, or prefer- 
ably by a group of law schools. We are a long way, however, from 
having reached in this country conditions that would make this desirable. 
Meanwhile, it would be unfair to the writer of the article in question to 
assume that he is intentionally arguing in favor of a different and much 
broader proposition—namely, that if an applicant for admission to the 
bar has graduated from a good law school, a board of bar examiners has 
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only one function to perform in the process—to determine the preliminary 
question of whether the school in question really is “good.” Once this 
matter is determined, then those of its students whom its faculty believe 
to be competent to practice law really are competent, and should be ad- 
mitted without any further check—or at least any serious check—applied 
to the individual. I repeat that it would be unfair to this particular writer 
to ascribe this position to him. I find in his article, however, no explicit 
denial of this position; and this is undoubtedly the position that is taken 
by many law school teachers. 


Reasons Why Law Schools Distrust State Boards. 


I can understand the reasons which impel many law-school men to 
assume this position. But I cannot agree with them. Their reasons I 
believe to be, first, an unwarranted extension of the hostility which early 
advocates of law office training inevitably brought upon themselves when 
they denied that law schools were good for anything; and, second, a recent 
distrust of particular boards of bar examiners whose examinations, so far 
from being an adequate test, have often penalized the good schools in favor 
of cram schools or other inferior institutions. The grievances that the 
more scholarly type of law school has sometimes had to suffer, at the 
hands of practitioners who have been in control of bar admission systems, 
and of bar examinations, have been real ones. None the less, I do not 
think that the correct remedy is to abolish bar admission control. It is 
rather to take steps to ensure that it shall be more intelligently exercised. 


Professional Ethics as a Subject of Law School Instruction 
or State Board Examination 


Let me give a couple of illustrations of my meaning. The suggestion 
has recently been made that a compulsory course in legal ethics ought 
to appear in the curriculum of every law school. Anybody is free to 
suggest anything to anybody, but nothing, as it would seem to me, 
could be more unfortunate than for any organization having large 
powers—whether of legal control or of moral influence—to interfere in 
this way with the curriculum of law schools. But this is a very different 
proposition from a denial of the right of a State Board to insert ques- 
tions on legal ethics in its examination paper, or even to insist that cor- 
rect answers to such questions shall be indispensable prerequisites for 
admission to the bar. That may or may not be a wise step for any board 
to adopt, or for you to recommend, but the question of whether it is wise 
is a matter of public policy, which the bar admission authorities, rather 
than the law schools, ought to decide. The academic freedom of the 
schools is in no wise imperiled by any such step; for if they regard all 
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such questions as foolish, they are at entire liberty to refrain from giving 
the course. They can leave it to the student to study up the matter either 
by himself, or with the assistance of some other agency that may grow 
up to satisfy this particular need. Similarly, the bar admission authorities 
reserve the liberty of testing the applicant’s knowledge of legal ethics, if 
they so prefer, not immediately after his graduation from a law school, 
but at some later date, with a view actually to having the instruction 
provided by some other agency; as, for instance, a bar association. 


As a matter of fact, I think that we should most of us feel that in- 
struction in legal ethics, or in the traditions of the profession, is a very 
natural extension of law school activities, and is quite likely to receive 
increasing attention in the curriculum of most schools. If this be true, 
then the distinction that I have attempted to draw between your duty, 
on the one hand, to respect academic freedom and, on the other hand, to 
determine the qualifications requisite for admission, really boils down to 
this, in this particular instance. To insert these questions on your exam- 
ination papers is a more tactful way of accomplishing the results that you 
seek than if you were to refuse recognition to a school that does not offer 
a course in legal ethics. And it is also, of course, a more effective way. 
You have legal power to make any law school go through the forms of 
teaching anything that you want. (By “you” I mean, of course, not simply 
the State Board acting within its specially defined province, but the whole 
complex of bar admission authorities of which the State Board is the 
appropriate leader.) But it is just as impossible for you to force adequate 
teaching of professional ethics upon a reluctant or apathetic law faculty 
as it is for the government, under similar conditions, to enforce a liquor 
prohibition law. This point, I should suppose, does not need to be elabor- 
ated. 


Local Peculiarities of Substantive Law and Procedure 


Let me take another illustration, however, where independent action 
on your part would work out very differently. I refer to the matter of 
testing the applicant’s knowledge of local peculiarities, both of substantive 
law and of procedure. I will put to you two hypotheses. Let us suppose, 
first, that in a sparsely populated Western state the Board of Bar Exam- 
iners frame their entire examination with deference to the rules of law 
that are there actually enforced, passing or flunking applicants solely on 
the basis of their familiarity with local statutes and decisions. Let us 
suppose, further, that a young resident of this state goes to the Harvard 
Law School, becomes an honor graduate, and shortly thereafter takes 
the bar examination. Under the conditions stated, unless he does an in- 
ordinate amount of extra work in preparation for the examination, he is 
almost certain to fail. 
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Now that would be a very bad situation. But it would be bad because 
an examining board of this sort would clearly be animated by an old- 
fashioned conception of its responsibilities, and not because the applicant 
was an honor graduate of the Harvard Law School. Indeed, I should 
have more respect for this Board if they stuck to their guns than if they 
made a special exception in this case because of the prestige of the school 
in question. 


Suppose, however, that the old gentlemen, who alone could constitute 
a board of this description, in the fullness of time passed away, and were 
succeeded by a board of younger men—graduates, in all probability, of 
the Harvard Law School or of some one of the many other schools that 
now have a similar conception of law. Suppose these young men were 
to say to one another, 


“Now, you know, in our school, there were a lot of fellows 
who were on the ‘Law Review’—brilliant chaps, but they didn’t 
have much interest in the actual practice of our profession. 
They were primarily interested in making the law better than it 
now is—and, Heaven knows, the law needs to be made better. 
We should hate to entrust to them, however, the conduct of any 
lawsuit, or to follow their advice on any business matter—and 
particularly in this state, where, as we all know, there are lots 
of curious statutes and rules to which no attention was ever paid 
in the law school. What do you say to our drawing up an exam- 
ination in two parts, of which the first—the main body of the 
examination—is of a character that any graduate of a good law 
school, if he isn’t panic-struck or physically below par, ought to 
be able to pass; but of which the second part—the passing of 
which shall be equally requisite for admission—shall test his 
familiarity with our local, concrete, and often arbitrary but none 
the less authoritative rules of law and of procedure?” 


The practical result of inserting questions of this sort into the bar 
examination paper would in most cases be quite different from the in- 
clusion of questions upon legal ethics. No law school that draws students 
from many different jurisdictions can possibly offer courses upon the local 
peculiarities of every jurisdiction. Harvard, for instance, today offers 
a practice course for Massachusetts students, and what might be called 
a regional course in Mining Law. At one time it had a special course for 
New Yorkers, but it could never do as much for the hypothetical small 
Western state whose educational development I have so movingly de- 
scribed. If the board were to insist that applicants must show some 
familiarity with local peculiarities, one of two results would follow. Either 
Harvard would display stony indifference; or it would be suggested to the 
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bar admission authorities that a Harvard Law School graduate, and 
particularly an honor graduate, can surely be trusted to acquire for him- 
self the supplementary detailed information needed for practice in any 
tate; and that such an applicant is undoubtedly already better prepared 
than are most of those who in that state are now actually being admitted 
to practice. 

Does not the answer to this argument run as follows? If an applicant 
who.is soundly trained in fundamentals can acquire this supplementary 
information after he is admitted to practice, can he not also—and bet- 
ter—acquire it before? And if any bar admission authorities are at pres- 
ent admitting applicants who are not fully qualified for all the privileges 
of a practicing lawyer, should not steps be taken to remedy this situation 
rather than to let a good man start his professional life under a handicap 
that may prove to be injurious both to him and to his clients? 


In this hasty sketch I omit, of course, all consideration of details, as 
to which it would certainly be desirable to secure the judgment of well- 
informed law-school men. Should the required supplementary information 
be so slight that it could easily be secured in the law school library, before 
the student returns to the state? Or should it be so extensive as to require 
a special course conducted by an examination crammer, or by a bar as- 
sociation, or offered in the summer school of a State University? These 
are questions which I certainly am not competent to answer; nor I suspect, 
at present, are some of you. My plea is that not only is it part of your 
responsibility to look into problems of this nature, of which these two 
that I have mentioned are merely illustrations, but also that it is your 
duty, after having looked into these problems, to provide your own 
solutions, influenced but not controlled by the views of legal scholars. 


Bar Admission Authorities and the Legal Profession. 


My third point I will touch upon more briefly. Doubtless every 
lawyer, who has any professional spirit, feels that when he serves or im- 
proves his profession he is at the same time benefiting the community, 
in the conduct of whose affairs lawyers play a necessary and important 
part. And of course he is right. But I do not think that the converse 
is true; namely, that public officials, in matters affecting the legal pro- 
fession, need consider nothing except its welfare—even if we use that 
word in its highest and most idealistic sense. On the contrary, I think 
that it is within the realm of possibility that State Bar admission author- 
ities may sometimes be obliged to take a line of action—positive or 
negative—which does not, in itself, benefit the profession except in so far 
as all lawyers are also members of the public at large. They may even, 
on occasion, have to consider adopting a policy that is in some degree 
detrimental to the immediate interests of the profession. 
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Again, let me give two illustrations, the one affecting the quantity, 
and the other the quality, of the legal profession. 


Number of Lawyers 


It is generally believed that the legal profession is overcrowded. I 
will not forestall discussion of this question further than to say that—like 
the preceding speaker—I know of no calling in which the same complaint 
is not heard; and that the problem seems to me to be, partly at least, one 
of distribution rather than of production. There can be found small 
towns, even today, which do not have enough lawyers. If an individual 
wishes to fight a bank or a public utility company, he cannot find anyone 
who is willing to take his case. This hardly seems to be the situation in 
our big cities. Legislation limiting the number of attorneys who may 
practice in large cities may or may not be in order. The point which I 
wish to bring to your attention is that, in discussing this question of 
demand and supply, you do not, as lawyers, need to consider whether 
there is a downward limit, below which a community would have too 
few lawyers, as well as an upward limit, above which the community 
would have too many lawyers. From the point of view of the public at 
large, there is such a thing as a downward limit, even if we do not seem 
often to have come anywhere near it. But from the point of view simply 
of the legal profession, I fail to see why any downward limit need be set. 
The fewer lawyers there are, the better it is for them. And I say this 
not with any cynical suggestion that the only effect of diminishing the 
number of lawyers would be to increase, pro tanto, their individual fees. 
I say it in full realization of the fact that one of the things that bring 
disrepute upon the legal profession in our large cities is that the supply 
of lawyers so far outruns the legitimate demand as to encourage shady 
practices both in securing and in retaining legal business. A regime of 
cutthroat competition does not provide an atmosphere in which any pro- 
fession can preserve its self-respect. The highest, as well as the lowest, 
in the profession are adversely affected by these conditions. 


Social and Racial Discrimination 


This illustration that I have just given, I am inclined to think, is, 
after all, of not much more than academic interest. Theoretically, the legal 
profession, if left to itself, might go too far in limiting its numbers. Prac- 
tically, I do not believe that bar admission authorities will ever go too far 
in this direction. I think that we should all of us agree as to this. But I 
am by no means sure that we should all agree as to the considerations 
suggested by my second illustration, which concerns not the quantity, but 
the quality, of lawyers. 
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It has seemed to me that I have sometimes discovered, among high- 
class lawyers, traces of an emotional reaction against the riffraff with 
whom they are supposed to have a professional bond. Underneath all 
their protestations as to education and character, as to quantity or quality, 
what they really have in mind has sometimes appeared to be this: The 
profession ought not to include anybody whom a cultivated gentleman 
would be ashamed to be seen talking to on the street; that really is the 
crux of the problem. 


Do not let me give you the impression that many lawyers—in my 
experience—seriously feel this way. They talk this way more often than 
they really mean it. But in some cases, I fear, they really mean what they 
say. In some ways, I have great sympathy with their feelings. But I 
think that the place to draw social and racial lines of this sort, if any- 
where, is at the portals of bar associations. Whether any particular se- 
lective bar association wishes, or does not wish, to operate on the lines 
of a gentlemen’s club, must, of course, always be left to its now existing 
membership to decide. But I am greatly mistaken if the public profession 
of the law in this country can be, or ought to be, organized on these 
principles. 


Conclusion. 


Briefly to summarize the three points that I have tried to bring out: 
Your organization would rise, as it seems to me, to its highest opportun- 
ities if its members should be stimulated into taking the lead in securing 
reforms even more important than the improvement of bar examination 
technique. Representing, as they do, the power of the state, they would 
do well to assume an independent attitude toward even the strongest law 
schools, while yet being careful not to invade the particular all-important 
province over which law professors rule. For the same reason, while main- 
taining the closest possible relations with the American Bar Association, 
and with State Bar Associations, they should nevertheless look at their 
problem from a point of view somewhat different from that which is 
natural to even the highest type of practicing lawyer. If you should be 
unable to do all this, your organization will still be a useful addition to 
existing professional machinery that operates on a technical plane. I 
shall always have a special personal affection for it because I have been 
honored by having been brought into touch with it from its beginning. 
I have witnessed both its early struggles and the high idealism which has 
animated its founders. It is, above all, to be congratulated upon the fact 
that its moving spirits are young men, whose faces are turned toward the 
future and who are not afraid to take some risks in making that future 
better, both for lawyer and for layman. 
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Bar Examiner Portraits 


John Paul Earnest 


Chairman, Committee of Examiners, Bar of the District of Columbia 





It will be hard for those who know him to 
believe that Mr. John Paul Earnest, for twelve 
years the chairman of the Committee of Exam- 
iners of the District of Columbia, has already 
passed the milestone of three score and ten. He 
is full of vigor and has a very live interest in the 
problems of admission to the bar. And these 
problems in the District of Columbia are not few. 
In the ratio of lawyers to population, that small 
governmental subdivision, like Abou-ben-Adhem, 
leads all the rest, with 714 lawyers for every 
100,000 population. The average in the United 
States is 131 per 100,000 people. 


© nannis « ewine Mr. Earnest, through his twenty-two years’ 
experience on the board, is well qualified to deal with the serious problem 
which these conditions present. He claims to have been born in 1862. He 
is a native of Pennsylvania, the son of a Lutheran clergyman, and was 
educated in Gettysburg College in that state. In 1888 he graduated from 
the law school of Columbian University (now George Washington), and 
was admitted to the bar of the Supreme Court of the District the follow- 
ing year, where he has practiced ever since. He later received a Master’s 
degree in law from the same school. For the past thirty years he has 
been a professor of law in George Washington University, and thus pre- 
sents that ideal and rare combination of practicing lawyer, law teacher 
and bar examiner. 





Mr. Earnest has also served as president of the Columbia Society of 
the Sons of the American Revolution and as vice-president of the National 
Society of the Sons of the American Revolution. He is a former vice- 
president of the Bar Association of the District of Columbia and one of 
the directors of that organization. He is a member of the American Bar 
Association. During his college days he joined the Phi Kappa Psi fra- 
ternity and he also belongs to the Phi Delta Phi legal fraternity. He 
practices law independently in the Tower Building in Washington. 
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Character Investigation 


A Discussion of the Pennsylvania System* 
By JOHN B. GEST 
Of the County Board of Law Examiners of Philadelphia County 


Mr. McCracken was very much disappointed in not being able to be 
present here today on account of litigation in the Superior Court, and I 
am sure you will all likewise be very much disappointed in having me 
substituted on the record as his personal representative. However, I be- 
lieve I can give you, in a short time, an outline of what we are doing in 
Pennsylvania, and particularly in Philadelphia County, and then I under- 
stand that I am to be turned over for cross-examination by you. Let me 
make clear at the start that I am not attempting to draw any conclusions 
concerning the merits of our system, but simply to acquaint you in general 
with the efforts which we are making to carry out the rules of our Su- 
preme Court. 

A few years ago there was considerable discussion in the State Bar 
Association of the question of requiring a college degree for admission to 
the Bar. The college degree has not so far been required. However, as a 
result of the agitation, the attention of the Supreme Court and the State 
Bar Association was directed rather to the question of ethical fitness than 
of intellectual preparation of candidates for admission to the Bar, and 
with a view toward the prevention of the admission of the ethically unfit 
the Supreme Court adopted its new rules under which we have been 
operating since January 1, 1928. , 

These rules require that each candidate for admission to the Bar 
must first have been registered with a preceptor of good standing at the 
Bar of the County in which the applicant proposes to practice; and that he 
serve a clerkship in the office of his preceptor for a period of six months 
before admission to the Bar. The period of registration may be spent 
in a law school or in a full time clerkship in the office of the preceptor, 
or in a combination of these two methods. In the case of a part time law 
school the period of registration is four years. The six months’ clerk- 
ship may be served during the period of registration and is often divided 
into periods of two or three months during the summer vacations. 

Each applicant is required upon application for registration to file 
with the State Board a questionnaire? signed by himself and to give the 


*Given before a round table group in Washington during the second annual 
meeting of The National Conference of Bar Examiners, October 10, 1932. 

+The questionnaires mentioned in this discussion were published in The Bar 
Examiner, January, 1932, 74-77. 
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names and addresses of the proposed preceptor and three citizen sponsors. 
The State Board then forwards the questionnaire and blank questionnaires 
for the preceptor and citizens to the County Board. The County Board 
mails the questionnaires to the parties, and upon their return the Chair- 
man of the County Board appoints two members of the Board as a com- 
mittee to interview the applicant. The two members of the committee 
then appoint a time and require the applicant to call, bringing his sponsors 
if desired, although these may be dispensed with. If the members of the 
committee are satisfied after the interview, reading questionnaires and 
such personal inquiry as may seem proper, they report favorably on the 
application in the form of their own questionnaires which are filed with 
the County Board. The County Board at its meeting approves the ap- 
plication and certifies the same to the State Board. 

Under this practice, the County Board has the responsibility of the 
character qualifications of the applicants, but subject always to review 
upon an appeal by the applicant to the State Board. The State Board 
in turn is subject to appeal to the Supreme Court. 

The same procedure is applied in the case of applicants for permis- 
sion to take the final examination for admission to the bar. As we have 
been working under these rules for nearly five years, these applications 
of this class have additional light thrown upon them by the questionnaire 
of the preceptors with whom they have been registered, and, indeed, we 
attach considerable importance to the recommendation of such preceptor. 

Our applications are of three classes: 


1. Applications for Registration and Preliminary Examination. 


These are the applicants who have not received a college degree prior 
to their commencing the study of law. Under the new rules, they are 
required to pass the examinations conducted by the College Entrance 
Examination Board with a mark of sixty per cent in fifteen units. During 
the four years, January 1, 1928, to December 31, 1931, our County Board 
of Philadelphia interviewed 373 applicants of this class. There were 
rejected 34 and 15 withdrew their applications, making a total of well 
over ten per cent. Some of these withdrew upon the advice of the com- 
mittee of the County Board. 


2. Applications for Registration Without Examination. 


The second class of applications is of those who apply for registration 
without examination, that is to say, those who receive a college degree 
prior to registration. We examined 933 of such applicants in the same 
four-year period. We rejected 9 and 22 withdrew, making a total of about 
three per cent. It will be seen at a glance that there was a considerably 
smaller percentage of casualties in this class. 
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3. Applications for Final Examination and Admission to the Bar. 


The third class of applications is of those who are applying for final 
examination and admission to the Bar. In the same period, we inter- 
viewed 883 of these, about 8 were rejected and 5 withdrew, making a total 
of 13, or about one and a half per cent. 


We have been reversed by the State Board in some cases and some- 
times our rejection of the applicant has been modified by changing it to 
rejection for one year as a disciplinary measure. However, the figures 
given above show fairly well the percentage of rejections, totaling 51 
during the four-year period and 42 withdrawals. The percentages show 
that the class of registrants who have not received a college degree has 
been found to contain the highest percentage of undesirables. Whether 
or not higher education has enabled some by shrewdness to conceal their 
disqualifications more successfully may be a matter of some speculation, 
but, of course, generally speaking, the college course in itself would tend 
to eliminate certain undesirable aspirants. 


We regard the application of registrants as the most important and 
at the same time the most difficult of all. This is particularly true of the 
first class who have not been to college. We feel that it is only fair to 
the applicant that if it can be ascertained that he is unsuited to the study 
of law our adverse findings should be made known as early in his career 
as possible and thus prevent unnecessary hardship to him and the disap- 
pointment of realizing the impossibility of attaining his ambition after 
spending three or four years in preparation for it. The difficulty, how- 
ever, lies in the fact that the character of the applicants for registration 
is not well formed and the reaction to ethical situations is not pronounced. 
In this connection, it seems that members of our Board are apt to divide 
themselves, naturally, into two schools of thought: (a) those whom I 
might call liberal, who feel that an applicant should not be disqualified 
on more or less intangible facts in the absence of some definite indication 
of serious defects of character, and that such an applicant should be given 
the benefit of the doubt; and (b) the strict school, who stress the view 
that the practice of law is a privilege rather than a right and that char- 
acter examination cannot accomplish the purpose of these rules unless 
they rather throw the burden on the applicant. However, there are a 
great many clear cases where there is no clash between these two schools 
of thought. 


For example, a man who has distinguished himself in school or col- 
lege, whose family traditions are in accord with the highest ideals of 
professional conduct and who has favorably impressed himself upon 
citizens of unquestioned reputation may be passed without hesitation. 
On the other hand, if the applicant has plainly been guilty of fraudulent 
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practices, there would be no question. In the no-man’s land between such 
typical cases, however, there is room for considerable diversity of view, 
and if time permitted I could mention some very interesting questions 
which we have debated. 


We have in our short history of less than five years passed on so many 
questioned applicants at our Board meetings that we have in a sense 
developed a body of precedent or case law which is “locked in the breasts 
of the members of the Board,” and to a certain extent crystallized in the 
special confidential reports which are kept in the files of the State Board. 


In difficult cases we use a paid investigator. Of course, we do not 
rely on him except for the accumulation of facts and if an applicant is 
rejected as a result of such facts we believe that it is only fair that he 
should be confronted with the facts and permitted to explain. The in- 
vestigator has been helpful in the case of bootleggers and fraudulent bank- 
rupts. We do not believe the sins of the father should be visited upon the 
son in the case of such transgressors, but if the son of a bootlegger or of 
a fraudulent bankrupt has been of such age as to know what was taking 
place and been associated, for example, keeping his father’s accounts, 
we have no hesitation in disqualifying him. One applicant whose father 
had become bankrupt a few years before was asked if he was working 
his way through college, and he replied that he was going through on the 
money which his father had saved in the bankruptcy proceeding. Another 
applicant resented the inquiries of the investigator and ended by attempt- 
ing to persuade him to receive a stipend from him in consideration of his 
kindness to the applicant (to some extent past, but largely future). 


Hypothetical ethical questions are proposed by some members of the 
Board. The difficulty, however, is, as has been suggested, that “the great- 
est rogue gives the most pious answer.” Another objection is that the 
frequent use of such questions is apt to crystallize in a few types of ques- 
tions which undoubtedly will leak out to future applicants; and then again, 
it is hard to realize that the ethical sense of the applicants is naturally 
still undeveloped. But there are cases where the replies to such questions 
have indicated a pronounced blind spot in the ethical vision. For example, 
where a man stated that he would recommend the husband in a divorce 
proceeding to go out and get the evidence for divorce on “statutory” 
grounds, or where an applicant plainly shows that he has no higher con- 
ception of the practice of law than a means of acquiring wealth. Again, 
it has been obvious in questioning some applicants, that they believe that 
in the practice of law the end justifies any means whatsoever. One ap- 
licant was asked his attitude toward cheating on examinations, and while 
he was very much against it, he gave as his reason that he did not think 
a man should take the risk of detection—possibly an indication of what 
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is not a good “yes or no” question. Of course, in such a case, due allow- 
ance should be made for the tension under which the applicant may be 
speaking and his inability to express himself. 


Where there is a division between the two members of our examining 
committee, the case will be discussed at the next meeting of the Board, 
and either a third member will be added to the committee, or a new com- 
mittee appointed. Sometimes the applicant is brought before our Board 
for questioning. 


The question of preceptors is a serious one. With something like 
two hundred applicants for admission each year in Philadelphia County 
who must be registered for three or four years (or more in the case of 
repeaters), we should have about one thousand registrants at a time. 
The rules do not permit more than three students to be registered in any 
law office, including one suite shared by different members of the bar, 
except on special permission granted by the Supreme Court. The number 
has been increased to seven and even nine in the case of a large office. 


A preceptor is not considered qualified if he is devoting his entire 
time in the offices of a corporation, such as an officer of a trust company, 
an attorney in the legal department of a railroad, etc. Furthermore, we 
do not hesitate to reject as preceptors those who, after careful inquiry, 
are known by the Board to be engaged in practice of a questionable 
character. In the four years ending January 1, 1932, our list of disqual- 
ified rejected preceptors had reached thirty and a number have been added 
since then. It has been suggested that it is an anomaly to have at our 
Bar men whom we do not recognize as fulfilling the requirements of a 
preceptor and who are still not subjected to censorship or disbarment 
proceedings. However, we feel that we should take a strong position and 
that a preceptor must be one from whom the registrant will receive proper 
exposition of the ethics of the profession. The duties of preceptor are de- 
fined as follows: 


“During the entire period between registration and taking 
the final examination, while attending law school, the student is 
required to keep in touch, by correspondence or otherwise, with 
his preceptor. The preceptor assumes the responsibility of 
vouching for the student at the beginning; of helping him to 
understand the ethics, duties, responsibilities, and temptations of 
the profession; of endeavoring to develop in the student a high 
standard of character; of having him serve a clerkship of six 
months or more in his office; and of certifying, at the end, what 
he knows of his character and fitness to become a creditable 
member of the Bar.” 
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It has been hard for some students to get a satisfactory preceptor, 
but the condition is being helped by two committees of the alumni of the 
two large law schools in the city and the Bar has been circularized by the 
Chief Justice and the Chairman of the County Board in regard to the 
responsibilities of a preceptor. Sometimes students wish to change pre- 
ceptors and the substituted preceptor must be approved. Again, we have 
received information from the preceptors either during the period of 
registration or upon the final questionnaire indicating the unfitness of 
the applicant. 


Our Board consists of twenty-four members of whom the Chairman 
and the Secretary do not conduct the oral interviews. The remaining 
twenty-two during the four-year period mentioned above interviewed 
2,189 candidates and since the work was done in pairs, this means about 
fifty interviews per year for each member. This, together with the at- 
tendance at the eight meetings of the Board throughout the year, means 
that each member devotes a considerable amount of time to the work. 
This is the situation in Philadelphia, but, of course, among our sixty- 
seven counties there are many boards to whom applicants would often 
be personally known. 


We believe that the members of the committee who interview the ap- 
plicant can in some cases discover his unsuitability and persuade him to 
withdraw his application, and, indeed, the fairness of permitting a can- 
didate to withdraw rather than be rejected is apparent, as his disqualifi- 
cation may not always extend to other professions or trades. 


Each member of our County Board has been assigned, through the 
kind offices of the Law Academy of Philadelphia, a younger member of 
the Bar to assist in the work, but our work is of such a personal and con- 
fidential character that it has not, as a rule, been possible to avail our- 
selves of their cooperation to a very large extent. 


Now that is, briefly, gentlemen, the experiment which we are con- 
ducting in Philadelphia. It has required a very great deal of conscien- 
tious hard work on the part of our Board members. I cannot present to 
you statistics or facts of tangible character to show what results have 
been reached. We do feel, however, that something has been accomplished 
in the rejection of certain applicants. We also believe that the vigilance 
with which we have watched the incoming applications must have acted 
as a deterrent to certain undesirable applicants, and we are hopeful that 
our efforts have not been in vain. I will be glad to answer questions re- 
garding anything I have touched on. 


Q. Mr. Gest, do the candidates think it unfair to be under the 
tutelage of a lawyer? 
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A. Of course, we only hear from the students at a time when they 
are anxious to please the County Board, and they usually praise our rules. 
We do come across students who are resentful of the system and their 
resentment is not entirely persuasive of their qualification. 


Q. Do you ever find the students objecting to the standards of the 
preceptors? 

A. In one case I recall a complaint on the part of a student, and 
while the matter did not seem to involve unethical conduct, we advised the 
student that if he would feel that way about it, he should choose another 
preceptor, which he did. 


Q. If a student has made misrepresentations to his preceptor, how 
serious an offense would you consider this? 

A. Very serious. We had such a case and it resulted in our with- 
drawing our approval of the registrant. 


Q. Suppose the preceptor would be a party to deceit on the part of 
the student, and upon examination this was found to be true—what then? 
A. The preceptor would be listed as unapproved. 


Q. Is ambulance chasing considered bad on the part of a preceptor? 

A. Ambulance chasing as I understand the term involves unethical 
practice, such as soliciting and the splitting of fees with the man who 
procures the business, etc. We would reject a preceptor whose practice 
was known by us to be unethical. Of course, being engaged mostly in rep- 
resenting plaintiffs in accident cases would not disqualify a preceptor if 
the practice was properly conducted and the office afforded an oppor- 
tunity to become acquainted with other branches of law practice to some 
extent. 

Q. Has this procedure helped in determining the number of men 
of high ability who fall down, and vice versa? 

A. The results of our four years show that the college degree men 
have been more successful with us than the others and that the casualties 
after the three-year registration are relatively small. 

Q. How do preceptors report? 

A. In the form of a further questionnaire at the end of the registra- 
tion period, and they can at any time before if they have occasion to. 

Q. Are the questionnaires made known to the candidate? 

A. Candidates do not see the questionnaires. 

Q. Have you experienced cases where men whom you have approved 
have turned out badly? 

A. No; but we expect there will be such cases. Unworthy char- 
acters will undoubtedly get past us and others may take a turn for the 
worse later. 
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A Discussion of the Overcrowding 


of the Bar 


In the December number of The American Law School Review, pub- 
lished by the West Publishing Company, the speeches made at the recent 
meeting in Washington of the Section of Legal Education and Admissions 
to the Bar of the American Bar Association will be reprinted. Formal 
addresses were made by the chairman, Mr. John Kirkland Clark of New 
York, Dean Young B. Smith of Columbia, Mr. James Grafton Rogers, 
Assistant Secretary of State, and Judge William Clark of the United 
States District Court for the District of New Jersey. These are of great 
interest to the profession and particularly to bar examiners. A small 
portion of Mr. Rogers’ address, which we regretfully state is all we have 
space for in this issue, follows: 


“The lawyers, assuming an oversupply in the profession and con- 
cerned naturally with their own interest in it, have been discussing a 
series of remedies for the situation. * * * First, a remedy has been 
sought in the increasing severity of bar examinations. * * * It seems to 
me that the conditions justify and support its severity but I am equally 
clear that it is not solving the question of numbers. While 50 per cent 
of those who apply each year fail in the examination, experience shows 
that they repeat the effort and the indications are that 90 per cent of 
those who prepare for the bar are ultimately admitted. * * * The second 
remedy most discussed is an increase in what might be called the formal 
requirements for admission as distinguished from the test by examination. 
The American Bar Association’s program for legal education has recog- 
nized this sort of requirement as healthy and useful. The requirement 
of graduation from a law school, the requirement of a certain minimum 
general education before admission to a law school, the approval or non- 
approval of the schools themselves in which study shall be recognized, all 
fell within this zone of thought. There is a slow but steady progress 
throughout the United States in this direction. The bar has carried on 
a persistent and, I think, intelligent program of improvement. The trend 
is all towards more rigid formal standards. The only argument presented 
against it has been that the severity of these formal requirements checked 
the democracy and opportunity of the bar. With our widespread, modern 
system of education before our eyes, with the liberal policy of the Bar 
Association in approving the existence of schools which extend the prepar- 
ation in easy stages over a long period of afternoon or evening classes, 
I think the observer will find no infringement in the bar program on the 
opportunities or democracy of the legal profession.” 
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California 

Total Taking Examination ............ 704 
Number Passing ............ 371 or 53 % 

Number of First Timers .............. 465 
Number Passing ............ 292 or 63 % 

Number of Repeaters .................... 239 
Number Passing ............ 79 or 33% 
New Yorkt 

Total Taking Examination............ 1,757 
Number Passing ............ 759 or 43 % 

Number of First Timers ................ 1,757 
Number Passing ............ 759 or 43 % 

Number of Repeaters -................... 0 

Number Passing ............ 0 
Pennsylvania 

Total Taking Examination ............ 495 
Number Passing ............ 288 or 58 % 

Number of First Timers ................ 401 
Number Passing ............ 256 or 64% 


Number of Repeaters .................... 94 


Number Passing ............ 32 or 34% 
Vermont 
Total Taking Examination -........... 22 
Number Passing ............ 17 or 77 % 
Number of First Timers .-............... 22 
Number Passing ............ 17 or 77% 
Number of Repeaters .................... 0 
Number Passing ............ 0 


Recent Bar Examination Results 


Delaware* 


5 
1 or 20% 
4 
1 or 25% 


1 
0 


N. Carolina 


124 
101 or 81% 


Texas 
355 
120 or 34% 
255 

50 or 20% 


100 
70 or 70 % 


West Virginia 


30 
20 or 67 % 


25 
16 or 64% 


5 
4 or 80% 


Iowa 


40 
30 or 75 % 


33 
28 or 85 % 


7 
2 or 29% 


Oregon 


97 
70 or 72 % 


60 
46 or 77 % 


37 
24 or 65 % 


Utah 
18 
5 or 28 % 
14 
4 or 29% 
4 
1 or 25 % 


Wyoming 
7 
5 or 71% 
6 
4 or 67 % 


1 
lor 100% 


*One of the first timers and the repeater were attorneys who had been admitted 
elsewhere; both of them failed the examination. 
+Applicants who have previously failed in New York are not permitted to take 
the June bar examination. 


59 








Repeaters in Nebraska 


From June, 1928, down to November, 1932, the board in Nebraska 
examined 329 applicants for admission to the bar. Of these there were 
41 reexaminations, not including such repeaters as took the June, 1928, 
test. Of the total of 288 individual candidates who have been examined 
during this five-year period, 258, or 90 per cent have been admitted. In 
the last examination 58 per cent of all those who took it passed it, and 
the five-year average shows 78 per cent of the candidates at each exam- 
ination passed. 





Page Mr. Lilleston 


The week of the meeting of the American Bar Association in Wash- 
ington was filled with enjoyable events. Members of the Association were 
addressed by individuals of high and low degree—by the President of the 
United States, the Chief Justice of the Supreme Court, the Marquess of 
Reading, and a great many others. However, one of the very highest 
of the high-lights for those who attended the meeting was the speech 
delivered at the annual banquet by Mr. W. F. Lilleston, who is none other 
than the Secretary of the Kansas Board of Law Examiners. Coming on 
late in the program and following a number of stars of the first mag- 
nitude, Mr. Lilleston was in no way out-shone, and his address, full of 
wit and wisdom, will take its place as one of ihe most brilliant pieces of 
after-dinner oratory ever heard at an American Bar Association banquet. 





Bind Your Bar Examiners 


Volume I of The Bar Examiner, consisting of the first twelve monthly 
issues, has been bound by a Denver company for the secretary’s office 
and copies have been furnished to the officers and executive committee 
of the Conference. The binding is of green buckram with the lettering in 
gold on black labels, and has been done at a cost of $1.75 per volume. 
Lawyers who are in the habit of having their briefs bound can probably 
make a similar arrangement locally for their Bar Examiners at about 
this price. 

Any examiner desiring to have this done for him may send his set 
of the first twelve issues to the secretary, who will be glad to have them 
bound at actual cost plus postage. 

The temporary binders which were furnished in January are only 
designed to contain twelve issues. In order to keep the back numbers 
as a reference source, it is advised that they be bound in permanent form. 
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